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the price of work, defendant, under Code 1904, § 3299, can set up in a 
special plea, and get the benefit of, damages resulting from plaintiff's 
failure to do the work in the manner and within the time provided, 
as fully as if he had sued independently to recover them, and no 
prejudice can result to plaintiff . from compelling him to answer for 
nonperformance to the agent, whom he is holding for a breach, in- 
stead of the principal. 

[Ed. Note. — For other cases, see Set-Off and Counterclaim, Cent. 
Dig. § 101; Dec. Dig. § 47.* 12 Va.-W. Va. Enc. Dig. 284.] 

11. Set-Off and Counterclaim (§ 27*)— Subject of Set-Off— Claims 
Arising Out of Same Contract. — When the demands of both parties 
spring out of the same contract, defendant may assert a claim for 
damages under his common-law right of recoupment, or under Code 
1904, § 3299, which does not impair his common-law right, but in 
addition thereto permits defendant to recover any legal damages he 
can prove in excess of the damages claimed by plaintiff. 

[Ed. Note. — For other cases, see Set-Off and Counterclaim, Cent. 
Dig. §§ 45, 46; Dec. Dig. § 27.* 12 Va.-W. Va. Enc. Dig. 279. See 
also 14 id. 924.] 

Error to Corporation Court of City of Charlottesville. 

Action by the Charlottesville Lumber Company against one 
Leterman. There was a judgment for plaintiff, and defendant 
brings error. Reversed. 

Perkins & Perkins, for plaintiff in error. 

H. W. Walsh and Geo. E. Walker, for defendant in error. 



CARTER v. JEFFRIES. 
March 10, 1910. 

[67 S. E. 284.] 

1. Specific Performance (§ 39*) — Sale of Land — Part Performance. — 

In a suit for specific performance of a parol agreement for the con- 
veyance of land, it must appear that the parol agreement relied on is 
certain and definite in its terms; that the acts proved in part perform- 
ance must refer to, result from, or be made in pursuance of the 
agreement proved; and that the agreement must have been so far 
executed that a refusal of full execution would operate a fraud on 
the party, and place him in a situation which does not lie in com- 
pensation. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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§§ 114-119; Dec. Dig. § 39.* 12 Va.-W. Va. Enc. Dig. 625, et seq.; 
14 id. 942.] 

2. Equity (§ 381*)— Issues Out of Chancery— Effect of Verdict.— 
The verdict of a jury on an issue out of chancery is advisory only, 
and, if not satisfactory to the court, may be wholly disregarded. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 815-817; 
Dec. Dig. § 381.* 8 Va.-W. Va. Enc. Dig. 70.] 

3. Specific Performance (§ 121*) — Parol Agreements — Part Per- 
formance — Sufficiency of Evidence. — In an action for specific per- 
formance of a parol agreement for the conveyance of land, based 
on part performance, evidence held insufficient to show that com- 
plainant had taken possession of the property by virtue of the 
agreement, but by virtue of a lease, and that there was no change in 
the situation of the complainant which could not be compensated 
in damages. 

[Ed. Note, — For other cases, see Specific Performance, Cent. Dig. 
§§ 392, 395; Dec. Dig. § 121.* 12 Va.-W. Va. Enc. Dig. 625, et seq.; 
14 id. 942.] 

Appeal from Circuit Court, Prince William County. 

Suit by Lillie Jeffries against one Carter. From a decree for 
complainant, defendant appeals, Reversed. 

Thos. H. Lion and John M. Johnson, for appellant. 
Walton Moore, D. S. Mackall, J. C. Gittings, and /. M. Cham- 
berlin, for appellee. 



SECURITY LOAN & TRUST CO. v. FIELDS. 
March 10, 1910. 
[67 S. E. 342.] 

1. Bills and Notes (j 462*) — Action by Motion on Notice — 
Sufficiency of Notice. — Under Code 1904. § 3311, allowing suit on 
notes by motion on notice, while the notice takes the place of both 
the writ and the declaration, and is viewed with indulgence, this does 
not relieve plaintiff of the requirement that he set out in his 
notice matters sufficient to maintain the action. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 462.* 
10 Va.-W. Va. Enc. Dig. 128.] 

2. Bills and Notes (§ 469*) — Action against Indlorser — Motion on 
Notice — Sufficiency of Notice. — Under Code 1904, § 3311, authorizing 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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